ORIGINAL

WILEY, REIN & FIELDING

1776 K STREET, N. W.

WASHINGTON, D. C. 20008 DOCKET F"-E COPY OH’GINAL

(202) 429-7000

; FACSIMILE
R 3 : B (202) 429-7049
"T202) 828-3155 ~ 3dlly 10, 1996
thyy
16199
William F. Caton S o
Secretary

Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

Re: Applications of Liberty Cable Co., Inc.
(WT Docket No. 96-41)
Bartholdi Cable Co., Inc.

Dear Mr. Caton:

On behalf of Bartholdi Cable Co., Inc. ("Bartholdi"),
attached, pursuant to the Order of Administrative Law Judge
Richard L. Sippel, are: (1) a "Transmission Services
Agreement" between Bartholdi and Freedom New York, L.L.C.
("Freedom"); (2) a "Subcontractor Agreement" between
Bartholdi and Freedom; and (3) the transcript of the Pre-
hearing Conference of June 13, 1996.

Respectfully submitted,
e kz.i '],\ e :\‘ (A,;» / / \ (Zyé,(/_'
Michael K. Baker

MKB:Lfh
Attachs.



SANEFTETTAL .- 0 T oltey

ZeDACIE]) Cery

DOCKET FiLE ooy RGN February 20, 1996

Transmission Services Agreement

This Transmussion Services Agreement (this Agreement) s made effecuve as of
of . 1996, by and between Liberty Cabie Company. [nc.. a Delaware corporation
'Provider). and Freedom New York. L.L.C. 3 Delaware (imnted hability company (Customer:

Recitals

A. Customer and Provider entered into the Asset Purchase Agreement pursuant to
which Customer has acquired from Provider certain assets of Provider and its affiliates,
mncluding Provider's cable television services subscribers.

B. Provider continues t0 own and operate the Retained Equipment providing for
the Tansmission and reception of fixed microwave services from the Transmissioa Sites to the
Reception Sites and continues w own the Existng Licenses authorizing its operatiouns.

C. Customer provides multichannel video programs.. g distribution services to the
Subscnbers in connection with which Customer requires certain microwave ransmission and
reception services.

D. Cuswoomer and Provider desire (o cater into this Agreement pursuaat to which
Provider will provide the Services to Cusomer using the Retained Equipment. on 2 pnvate
carrier basis oo the terms and conditions set forth in this Agreement.

Agresmest

Now, therefore, in coasiderstion of the foregoing and of the mutual covenants and
agreements set forth herein. and for other good and valusble consideration. the receipt and
sufficieacy of which are hereby acimowiedged. the parties hereby agres as follows:

.  Defialtiess
(8)  As used herein, the following terms shall have the following meanings:
Asset Purchase Agreemens shall mean that certain Asset Purchase Agreement

dated as of February 20, 1996 entered into by Customer, Provider and certain affilistes of
Provider.

Authorizasions shall mean. collectively, the Existing Licenses and all ocher
licmmﬂmp«mmmummwmmam“by

the FCC. the FAA or any other federal, state. municipal or other authority with j.umdiction
over the Provider. the Retained Equipment or the Services. necessary or appropnate to

-
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authonze the valid and lawful locanion and operanion of the Retained Equipment and the
provision of the Services.

Converted Site shall mean any Site 10 which Customer has terminated the
provision of the Services by Provider in accordance with Secton 7 hereunder.

Existing Licenses shall mean all FCC and other state or local licenses.

Tansiators, permits and other authonzations, temporary or otherwise. currently issued to
Provider in connection with Provider's provision of the Services. all of which are listed 10

Exhibit 2 hereto.

FAA sbail mean the Federal Aviaton Administratioa.

FCC shall mean the Federal Communications Commission.

Holdback shall have the meaning assigned 0 such term in the Asset Purchase
Agreement.

LIBOR shall have the meaning assigned to such term in the Asset Purchase
Agreement.

Person shall mean an individual, corporation, partership, limited liability
company, 2$s0Ciation. trust or other eutity or organization. including a government or political
subdivision or agency or insqumentality thereof.

Recepeion Sies shall mean, collectively, those reception sites listed in Exhibit
|B hereto and identified therein by call sign and building address.

Remgining Heldback shall mesn an amount equal to the difference between (3)
the Holdback: minus (b) the sum of (i) sny amounts previously paid by Cusomer to Provider
pursuant to Section 2.1(c)Xi) of the Asset Purchase Agreement: and (ii) any Coastruction
Costs which have been deducted from the amount in clause (b)X(i) bereof pursuant to Section

2.1(cXii) of the Asset Purchase Agreement

Ressined Equipment shall mesa cernin 18 GHz microwave private operatioaal
fixed ranemission and reception equipment listed in Exhibit | A bereto.

Service Credits shall have the meaning set forth in Section § hereof.
Services shaill have the mesning set forth in Section 2 hereof.

e T

Sites shall mean. collectively. the Reception Sites and the Transmission Sites.
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A Sl_lbscribm shall mean il of Customer's multichaapei video programming
disgribunoa services customers. including the subscribers acquired from Provider pursuant o
the Asset Purchase Agreement.

Transmission Sites shail mean. coilecuvely, those magsmission sites listed 10
Exhibit | C hereto.

_ ib)  Capitalized terms used in this Agreement that are 20t otherwise defined
in this Agreement shall have the definitions given to such terms in the Asset Purchase
Agreement.

2.  Respeasibilities of Provider. Provider shall:

(a) Provide the following private operational fixed microwave
communications services (collectively. the Servicss) to Customer exclusively and to no other
Person. oa a full-ime, private (noa-common carrier) carmer basis to each Site until such Site,
becomes a Coaverted Site:

(i) the operation of all |8 GHz licensed facilities identified in Exhibit
A hereto, including all Retained Equipment located at the Sites as well as any new and/or
modified licensed facilities at the Sites as may be necessary or appropriate in order to provide
wireless ransmission and reception services for the ransmission of Customer's multichannel
video programming services to the Subscribers:

(ii) all maintenance of and technical and engineering support for the
Retained Equipment and Sites as may be aecessary or appropriate 0 maintain the Retained
Equipment in optimal working condition and to operate the Retained Equipment and the Sites
in accordance with the terms and conditions of the Authorizations:

()  Maintain a level of quality in the provision of the Services equal to that
maintained by Time-Warner:

(¢)  Employ all technical and support services personnel necessary or
appropriate for the provision of the Services:

(@ Keep in full force and effect each and every one of the Existing
Licenses and obtain from time to time as necessary and keep in full force and effect each and
every ous of the Authorizations, and defend any and all formal or informal protests or
challenges 10, suits based upon. or other action arising in coanection with, the Authorizanons
mmyulqdfﬁlmmmwamﬁmhmmhw.wmm .
challenge. suit or actioan is brought by a regulstory authority or & third party. Notwithstanding
theanifaSiubmmaCouvm-dSiu.WLuCW'sm
. discontinue any Authorizations relating solely 1 such Converted Sits:

(e) Mainnininﬁdlforeemdeﬂoctdm’n;hegﬁemofthiq
Agreement an insurance policy or policies with respect to the Retained Equipment in such
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amounts and coverages as are consistent with \ndustry pracnice and reasonably approved by
Customer. and which policies shall name Customer as an addinonal insured and as loss payee.

_(ﬂ Refrain from taking any action. or agreeing !o take any action. that
would jeopardize or hinder the provision of the Services. or make the provisioa of the
Services iess valuable 1o Customer:

(8) Not enter into any agreement or arrangement with a third party that
conflicts with Customer's nghts hereunder.

(h) Develop and implement procedures. and have uitimate respoasibility. for
any routine maintenance. ouble determination and fault isolation identified as onginanng

with the Retained Equipment:

(1 Furnish information. upoa reasonable request. on a continuing basis as
required by Customer in connection with the performance of this Agreement:

G) Take all appropriate measures 0 avoid damaging or interfering with any
property of Customer or any third party ia coanection with the provision of Services:

(k)  Notify Customer in 2 timely manner of any developments that are
material to the provisioa of the Services. including any marters that affect the coatinued
validity of any of the Authorizatioas:

)] Operate the Retained Equipment in a safe and legal manner;

(m) Kesp the Retained Equipment in good operating coadition and repair
and make any and all repairs, renovations, modifications, improvemeuts, relocations,
replacements or additions necessary or appropriste to maintain the uninterrupted provision of
the Services:

(m) Nam.udpmhwmm.dimdyor
indirecdy, Provider's interest in this Agreement, the Retained Equipment or the
Authorizations, or enter M0 agy agreement 0 do any of the foregoing;

(o) Provide Service Credits to Customer for the interruption of the Services
in accordance with Sectioa § hereof:

® Tﬁnnﬂnﬁo&smambftﬁu@bimofm
Smcesmdmckenindiq\ﬁmmcw:mm&mmuw
in coordinating the provision of the Services to the Subscribers:

Q) CmﬁﬁCmimudmanﬁnﬁpnkiumyuﬁon.
asmaybenecesmyaapptopﬂmmﬁcﬂimcmsehmwmcmsow
licenses, permits and other authorizatioas for the Sites: and
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| (0 Transfer and convey 0 Customers any Retained Equipment reiatng 0 a
Site upoa coaversion of that Site to a Converted Site n accordance with the provisions of
Secuion 2.1(e) of the Asset Purchase Agreement.

3 Rgmggihimm of Customer. Customer shall (provided that the Provider s

1ot in default of 1ts ooligations hereunder)-

ia) Pay the Services Fees, less any applicable Service Credits. it ‘he tume
or times provided in Sectnoa 4;

(b) Reimburse Provider for any reasonable costs incurred in the provision
of the Services withia thirty (30) days of receipt of written request by Provider. which request
must be accompanied by an invoice for or other appropriate evidence of, the costs so
incwrred.

{(©) Provide Provider with coatinuous and unfettered access to the Retained
Equipment and use of any premises owned, leased or otherwise available to Customer solely
to the extent necessary to ecnable Provider to perform its obligations hereunder, and

(d)  Provide to Provider, at the Sites. ail electrical utilities necessary to
operate the Retained Equipmeant.

4 Servicas Fes [n consideration for the Services 10 be provided by Provider
hereunder. Customer shail pay Provider the Services Fees which shall be caiculated and paid
on a moathly basis. provided that Customer may deduct from such Services Fees the amount
of any Service Credits provided hereunder. Services Fees shall be payable on the first day of
each moath during the term of this Agreement

S.  Servies Credits

(3)  Provider will provide credit 10 Customer (the Servies Credits) for the
interruption of the Services in accordance with the provisions of this Section. The Services
shail be deemed interrupted when they become unusable 10 Customer, including but not
lMMmmmmmMcmuMMamdvdmonfumo;y
in Uity of of the Retained Equipment, and agy such failure is ¢
mwmmz?m intsntionsal act or omission of Provider, or the failure of Provider o
use its best efforts 1o maintain the Authorizatioas needed to provide the Services.

(b)  Service Credits for an interruption shall commence whea the Customer
reports that the Services or the Retained Equipment is inoperstive, or whea Provider becomes
aware thereof, and shall cease when the Services have besn restored. [t shall be the
oblipﬁmofCumcmmﬁfymMofuymmsmmfa
which Service Credits are clsimed. Before notifying Provider of an interruption, Customer
shall make reasonable attempts to ascertain that Customer, a third party, or the equipment of
facilities of Customer or a third party are oot the cause thereof. Service Credits are
applicable only to that portion of the Services intsrrupted.
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(¢)  For purposes of Service Credits computanon. every monta shall be
considered 10 have 720 hours. The Customer shail be credited for an interrupnion at che rate
of 1,720th of the monthly charge for the Services for sach hour or major fraction thereor that
the wnterruption connaues. Calculations of the credit shall be made 1a accordance with the
‘ollowing formulia:

Credit = /720 < B

“A" = outage time 1a hours
“B" = toal monthly charge for the Services

Customer may offset the Service Credits against any Services Fees due hereunder.

6. Term. This Agreement shall commence on the date hereof and shall continue
uatl the earlier of (a) five (5) years from the date hereof or (b) unnl all Sites become
Coaverted Sites: provided, however, that if, at the end the initial five (5) year period, any
Sites remain which are aot Coaverted Sites, then Customer shall have the option to either (i)
extend the term of this Agreement for successive periods of one hundred eighty (180) days
" each upoa written notice by Customer to Provider given ot less than thirty (30) days prior to
the end of the then curreat expiration of the term or (ii) terminate this Agreement with respect
to such remaining Sites, whereupoa this Agreement shall terminate, and all Subscribers
serviced by such remaining Sites shall vest in Provider.

7. Coaversies. The provisions of Services 10 any specified Subscribers from any
specified Sites may be terminated by Customer at any time upoa written aotice from
Customer to Provider delivered not less than five (5) days prior to the date of such requested
termination. Aay termination of this Agresment in connection with any specific Coaverted
Sites shail not affect the psyment of the Services Fees hereunder or the provision of the
Services hereunder with respect 10 remaining Sites.

8. Indensndant Contracters. Each of Customer aad Provider is and shall remain
at all times an independent coatractor, and neither Customer nor Provider is an employee,
agent or representative of the other. Persouns rendering the Services pursuant to this
Agreement shall oot be deamed employess of Cusomer, and Provider shall rewain the
exclusive right of control with respect to persoas rendering the Services. Neither party is
authorized hereunder, and aeither party nor its employees, agents or representatives shail, by
exercising its rights bereunder, & any time attempt to act or act on behalf of the other party
to bind the other party in any manner whatsoever 0 any obligations. Neitl\cpmynpnﬂ
employees, agents or representatives shall, by exercising its rights bereundaer, cagage o any
acts which may lesd any person 0 believe that such party is an empioyes, agent or
mpmmnﬂveofﬁcoﬁcm.inp“mmhdﬁuiuanﬂninmho(
Provider and Customer agree t0 give prompt writtan notice to the other party upoa learning of
any confusion by third parties as to the reistionship of Provider and Customer.
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corporate power and authority (0 CaITy on its business and operations aad s duly quaiified 'o
do business in each junsdicnion 1o which it 1s doing business.

®) te 2 v Authorizations. Prowvider has fuil
corporate power and authority to execute and deliver this Agreement. to perform its
obligations hereunder and to provide the Services contemplated by this Agreement. This
Agreement constitutes a legal, valid and binding oobligation of Provider and is enforceable
against Provider in accordance with its terms. No consent or authonzatioa of, or filing with.
any government or regulatory authonty or any other entity is required on the part of Provider
' connection with Providers performance of this Agreement. except for those Authonzations
listed on Exhibit 2, which 1s a compiete and accurate listing of all such Authonzations.

(¢)  Ne Coaflict. Neither the execution and delivery by Provider of this
Agreement nor the provision of Services hereunder (i) violates any applicable law, regulatioa.
order. judgment. wjunction, decree, rule or ruling of any governmental authonty, {ii) violates
any provision of the articles of incorporation or bylaws of Provider, (iii) results in any
material respect, in any breach of, or constitutes (with due aotice or lapse of time or both) a
defauit under any agreement, instrument, license or permit to which Provider is a party or by
which or to which Provider is subject or bound. or (v) requires the consent of any third party.

(@) Tt te Propertes: Lisas: Conditien of Progerties. Exhibit 1A lists
all of the equipment used or otherwise necessary t0 provide the Services. Provider has good
and valid title to the Retained Equipment, free and clear of aay liens, charges or
encumbrances. All of the Retained Equipment is in good working order and repair and
complies in all material respects with applicable rules, regulations and sandards regarding its
intended use.

(o) Amthecizatiens. Provider holds all of the Authorizations necessary to
own and operate the Retained Equipment for each of the Sites and 0 provide the Services
lawfully and in the maaner in which they are sow operated and provided. Except as
described in Schedule 12(e), there has besn a0 material breach or violation and there is 00
outstanding material breach or violatioa of any Authorization.

(D Pratasis Except as described in Schedule 12(f), there are no formal or
informal complaints, Petitions to Deay, or agy other form of formal or informal protests
currently pending and/or outstanding against M&Mnggyofﬁunh«mou.
Pmﬁuwmummmmmdnwnmmtmd
provide the Services. Each snd every Authorization is currently in full force and effect.

(® QOuarsties in Compilence with Law, The Retained Equipment has
bea.isandwﬂlbgwmeomplmwmdlwplkﬁcm;madfedaﬂhn
rules and regulations.

™  Comslience with Antharimatiens, Except as disclosed in Schedule

lZ(h).mof&AMmmybewgﬂmwmmmu:?md
coaditions of any such Authonzation. mmtsmmhfnummm“
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conditions of ail Authorizanons. Except as disclosed :a Schedule 12(h). there 's N0 legal
action or governmental proceeding pending for the purpose of modifying, revoking.
terrmunanng, suspending or canceling oy of the Aythonzatioas. Except as disclosed in
Schedule 12(h). Provider is not subject to notice by 2 governmental authonty of alleged
noacompiiance with the terms and conditioas of any Authonzanoa or any state, federal or
municipal law or regulation affecting the operauon of the Retained Equipment or the
provision of the Services.

13. and Warraat £. Customer hereby represents
and warrants to Provider as follows:

(3)  Qraasizgadon of Custemer. Customer is a limited liability company

duly organized. validly existing and in good standing under the laws of the State of Delaware
with full power to conduct its business.

®)  Authecrity of Customer. Customer has the power 10 execute, deliver.
and perform this Agreement.

(¢) HMading Effect This Agreement coastirures a legal, valid. and binding
obligation of Customer enforceable igainst it in accordance with the respective terms hereof
and thereof, subject 1o bankruptcy, insolvency, and similar laws of general application
affecting creditors’ nghts and remedies.

(d) Ne Vieiatiea. Neither the execution and delivery by Customer of this
Agreement nor the consummation of the Traasactions coatemplated hereby or thereby violate
or will violate any provision of law applicable t0, or any provision of the articles of a
corporation or bylaws of Customer.

14 Miscsllanesus

(3) Commmarnarts This Agresment may be executed in counterpart copies.
all of which when taken together shall be desmed to coustitute oue and the same origioal

instrurments.

®) Wahar Aay term of this Agreement may be waived by the party
entitied to the benefits thereof, provided that any such waiver must be in writing and signed
by the pasty against whom eaforcement of the waiver is sought. No waiver of any condition.
or of the breach of amy provision hereof. in amy one or more instances. shail be deemed to be
a further or countinuing waiver of such condition or breach. Delsy or failure to exercise any
right or remedy 0ot be demmned the waiver thereof.

(¢) Ezhibits The terms and couditions of the Exhibits to this Agreement
are incorporated herein by reference and shail coastitute part of this Agreement as if fully set
forth herein.
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(d)  Notices. All nouces. demands or requests required or permutted
hereunder shall be in wniting and sball be deemed duly delivered and recetved on the date of
personal delivery (which shall include delivery by telecopier. with confirmadon. or by
Express Mail, Federal Express or other recognized overnight courter service that :ssues a
receipt or other confirmarion of delivery) to the party for whom such commuanication s
intended. or three (3) business days after the date mailed by cernfied mail. retumn-receipt
requested. postage prepaid. addressed as follows, or to such other address as a party may
request by giving nouce in the manner provided in this Section:

If 1o Provider. to:
575 Madison Avenue
New York, New York 10022
Aneaton: Howard P. Milstein
Telecopy No.. (212) 891.7224

With a copy (which shall aot consntute notice) to:

Simpsoa Thacher & Bartien
42 Lexington Avenue

New York, New York 10017
Attention: Philip T. Ruegger
Telecopy No.: (212) 455-2502

if to Customer, t0: ¢/o RCN Corporation
105 Carnegie Center
Princeton, NJ 08340
Aneation: David C. McCourt
Telecopy No.: (609) 734-3808
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With copies (which shall 20t consurute notice) to:

¢:0 RCN Corporanion

Legal Department

|05 Carnegie Center
Princeton. NJ 08540
Anention: General Counset
Telecopy No.. (609) 734-3830

and to:

Swidler & Bertin, Chartered

3000 K Street, N.W., Suite 300

Washiagton, D.C. 20007

Attention: Andrew D. Lipman, Esquire
David M. Martin, Esquire

Telecopy No.: (202) 424-7645

' or such other address or addresses as any party hereto shall have designated by aotice in
writing to the other parties hereto.

(&) ANMSEmeats At any time, this Agreement may be ameaded or
supplemented by such additional agreements, articles or certificates, as may be determined by
the parties hereto be aecessary, desirable or expedient to further the purposes of this
Agreement, or to clarify the intenticn of the parties hereto, or 0 add to or modify the
covenaants, terms or conditions hereof or to effect or facilitase any governmental approval or
acceptance of this Agresment or to effect or facilitate the filing or recording of this
Agreement or the consurenation of any of the tramsactions contemplated hereby. [n order to
be effective, any such instrument or amendment must be in writing and signed by both
pardes.

(0  Eatirs Asvesment This Agreament and its Exhibits and the other
documents referenced berein constitne the entire agresment between the parties herewo with
respect 10 the subject mamer bereof and supersede all prior agreements and understandings,
oral and writen, betwesn the parties hereto with respect to the subject matter hereof. No
representation, warranty, promise, inducement or statement of intention has been made by aay
party hereto which is oot embodied in this Agresment, and 00 party hereto shall be bound by,
or be liable for. aay alleged representation. warraaty, promise, inducement or statement of
inteation not embodied berein or therein.

(® Sevarahility. If any provision, clause, or past of this Agresment shail
beinvummem«mwmnuumwm
hm.&aifmhhvm”mhwdﬁthbpqnmn
nqodmmm&imnmmmwmlmwmsﬁqapphgbh_
requkemenuandis.mthemmmm.mmmmmmmonsof
the parties. n :
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(h)  Rinding Effect, Benefits This Agreement shall inure to the benmefit of

and be binding upon the parties hereto and their respective successors and assigns.
Notwithstanding anything contained 10 this Agreement to the contrary, sothing in this
Agreement, expressed or implied. is atended to confer on any person other than the parnes
nereto or their respective successors and assigns. any nghts. remedics. obligations or liabilines
under or Dy reason of this Agreement.

(i) Assignment. This Agreement. and the nghts and obligations hereunder
of the parties hereto. shail not be assigned or delegated (by operatioa of law or otherwise) a
whole or 1a part. (nciuding but not limited to, assignments or deleganioas ¢ffecting the
assignment or transfer of coawol of the Authorizations. by either party without the pnor
written coasent of the other party hereto.

() Geverniag Law. This Agreement shail be governed by and conswrued
in accordance with the laws of the State of New York.

(k) Hsadings The headings appearing at the beginning of several sections
contained herein have been inserted for identfication and reference purposes and shall aot be
used to determine the coastruction or interpretation of this Agreement.

M  Commructien,

(i) In construction of this Agreement, words used in the siagular
shail include the plural and the piural, the singular. and “or” is used in its inclusive sease. in
all cases where such meanings would be appropnate.

(ii)  This Agreemsnt has beea aegotisted and prepared by the
Provider and the Customer, and if any provision of this Agreement requires judicial
interpretation. the court interpreting or coastruing the provision shall act apply the rule of
construction that a document is 10 be construed more strictly against the party who prepared

the document.
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Inm.vmf, this Agreement has beea duly executed and delivered by or oa
behaif of the parties hereto as of the date first above written.
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SUBCONTRACTOR AGREEMENT

T='s Subcontractor Agreement the Agreement’) is entered into as of *his

M -ay sfMay 1336 by and between BARTHOLDI CABLE COMPANY INC 3

New Yzor« zzrzcraton e ‘Licensee’) and FREEDOM NEW YORK. L.L.C 3 limited

aoiity company srgamzed under 'he aws of the State of Delaware ‘he
Suecontractor™

WITNESSETH:

WHEREAS . the Licensee and the Subcontractor are parties to a certain Asset
Purchase Agreement dated as of February 20, 19968 (the "Asset Purchase
Agreement”). pursuant to which the Subcontractor purchased, among other rights
and property, the rights to provide certain services to the Licensee's former
subscribers (the "Subscribers”); and

WHEREAS. pursuant to the Transmission Services Agreement entered into
by the Licensee and the Subcontractor dated as of February 20, 1996 (the
"Transmission Services Agreement”), Subcontractor provides muitichannel video
programming services to certain of the Subscribers using, in part, radio transmission
facilities owned, controlled and operated by Licensee (the "Barthoidi Network")
pursuant to certain licenses and other authorizations issued by the Federal
Communications Commission (the "FCC™; and

WHEREAS, the Licensee desires to retain the Subcontractor to perform, on
behaif of the Licensee, certain technical and maintenance support services in
connection with Licensee's operation of the Bartholdi Network, which services shall
be subject to the control, supervision and approval of the Licensee as described
herein and in compliance with all appropriate FCC rules and regulations; and

WHEREAS, the Licensee and the Subcontractor have contemplated entering
into a Subcontractor Agreement since enterng into the Asset Purchase Agreement
and have been negotiating the terms of this Subcontractor Agreement since that date
and have now compieted those negotiations;

NOW, THEREFORE, in consideration of the promises and the mutual
undertakings herein contained, the Licensee and the Subcontractor hereby agree as
follows:

1. APPQINTMENT OF SUBCONTRACTOR
1.1 Retantion of Subcantractor. The Licensee hereby retains the

Subcontractor, and the Subcontractor hereby agrees to. provide or cause to be



croy.cea tre services specified in Section 2 with respect *0 *he Barthoidr Network =n
‘ne terms set forth in this Agreement

2 NTR

TQR' TIES AN MPENSATION

21 Subcontractor's Duties As reguested by the L.censee and
3ubject 'o tre cversignt irection ang control of the Licensee. the Subcontractor snail
ce responsibie for tne maintenance and repair of the Barthoidi Network. Consistent
~ith the foregoing and subject to the limitations set forth in this Agreement, ‘he
Subcontractor shail, consistent with sound engineernng practices, use its test efforts
‘0 provide, or enter into contracts with others to provide, for the successful operation
of the Bartholdi Network. and shall render or obtain ail services and perform or cause
10 be performed all duties as shail be necessary or appropriate for the foregoing,
:ncluding without limitation, the following:

(a)

(c)

Arranging, in consuitation with and under the direction of
the Licensee, for the hiring of employees of the
Subcontractor, or any other independent contractors or
subcontractors, necessary to perform the Subcontractor's
duties under this agreement, and arranging for the
supervision and any necessary training of such
personnel.

Procuring general business liability insurance insuring
against all risks normaily insured against by corporations
of similar size engaged in similar lines of business.

Arranging for the maintenance of the Barthoidi Network
according to technical standards reasonably acceptable
within the industry and to the Licensee and for the
provision of all necessary or appropriate repairs and
replacements.

Arranging for appropriate office record keeping,
bookkeeping and accounting.

Taking any steps which the Licensee reasonably
requests and deems necessary.

Providing periodic reports to Licensee regarding gho
services being provided by Subcontractor in connection
with the operation of the Bartholdi Network.

.2



Generally. zoing amy and all other acts as ~ay
reasonably te necessary Cr appropriate to carry cut the
duties and -esponsioilites of ‘*he Subcontractor
sontemplated ~ereurcer arether or ~ot specifically
enumerated ~erain

22 Compensation Forthe provision of services described herein.
affective the E¥ective Date, Licensee shail pay Subcontractor fees, which shail be
calcuiated. dilled and paid on a monthly basis. Employees of Subcontractar shail
maintain nourly and daily time records to document services provided to Licensee
Each employee's time so expended shail be charged as foilows:

(a)

(€)

For all reqular hours worked by employees, an amount
equal to the empioyee's basic hourly rate pius an amount
determined by applying to the basic hourly rate a factor
to cover loadings for FICA, State Unemployment
Compensation, Federal Unempioyment Compensation,
Workers Compensation Insurance, Blue Cross/Biue
Shield, Major Medical Group Life Program, Long-Tem
Disabiiity Insurance, Empioyee Dental Program, qualified
employee benefit plans, the costs of nonproductive time
(i.@. holidays, vacation days, sick time, etc.), depreciation
on or lease expenses associated with building, office
furniture and equipment, house services, utilities, office
supplies, out-of-pocket expenses (i.e. dues,
subscriptions, etc.) and technical training. For purposes
of this Agreement, this amount shall be the employee's
"Loaded Labor Rate.” The Loaded Labor Rate for each
employee is subject to periodic change without notice.

For all overtime hours worked Dby non-salaried
smployees, an amount equal to the Loaded Labor Rate,
which shall include additional payroil and benefit costs
due to overtime, muitiplied by the number of overtime
hours.

For all salaried employees, Loaded Labor Rates shall be
adjusted by a factor for unpaid overtime hours.
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a)

(e)

U

NTR AND RESPONSIBILITI
's Responsibiliti nd Controls. L.censee shall

Retain full ~esponsibiiity ‘or. and all zontrol of ‘e
Bartholdi Network i compliance with appiicaole FCC
rules. regulations and orders and fulfilment of ail of its
duties and obligations as an FCC licensee, including
maintaining all n~ecessary FCC licenses and
authonzations.

Take reasonable measures to protect the physical
security of the Barthoidi Network.

Retain uitimate responsibility for decisions affecting the
operation of the microwave facilities, including, but not
limited to, the execution of contracts and site leases,
major expenditures, equipment acquisition, and
preparation and filing of any necessary FCC applications.

Recesive all monies and profits derived from operation of
the Bartholdi Network, except that Subcontractor may
offset any amounts due to Licensee pursuant to the
Transmission Services Agreement by the amount of its
fees for technical and maintenance services provided by
Subcontractor to Licensee pursuant to this Agreement.

Pay ail excise, sales, use, property or other similar taxes
that may be levied by a govermnmental authority on the
Bartholdi Network or on the services rendered pursuant
to the Transmission Services Agreement.

Pay all financing obligations of the Barthoidi Network,
including all operating expenses.

32 Licensee's Control Over Management. In the performance of
the responsibilities performed by the Subcontractor pursuant to Section 2.1:

(a)

The Subcontractor understands that uitimate direction
and control over the Bartholdi Network shaill remain
vested in the Licensee, and the Subcontractor shall do
nothing inconsistent therewith.

.4 -



of March 12, 1996.

The Subcontractor snail provide any and ail information
w~hich the Licensee may request with respect !0 ‘he
Bartholdi Network or the Subcontractor's performanca of
's duties neraunrder

The Subcontractor unaerstands and agrees that 1) all
facilittes and equipment used or smployed n ‘he
construction or operation of the Bartholdi Network and
purchased by or on behalf of the Licensee shail remain
the property of the Licensee (ii) this agreement grants no
ownership, use or access to the Bartholdi Network other
than that necessary to perform Subcontractor's Duties as
specified herein and (i) the Licensee shall continue to
have unfettered use and access to all said facilities and
equipment and to all facilities or equipment leased or
owned by the Subcontractor to the extent that the same
are used in connection with the Bartholdi Network.

To the extent that employees of the Subcontractor are
utilized in any aspect of the operation of the system, any
such employees of the Subcontractor shail be
immediately removed from providing any services to the
Bartholdi Network upon the Licensee's reasonable
finding that good cause for removal exists. The
Subcontractor agrees to maintain appropriate worker's
compensation and disability insurance to satisfy the
potential claims of any and all empioyees and/or agents
of the Subcontractor or its affiliates.

TERM AND TERMINATION OF AGREEMENT

Effsctive Date. This Agreement is deemed to be effective as

4.2 Term. This Agreement shall commencs as of the Effective Date
and shall continue until December 31, 2001 uniess sooner terminated as provided
herein or uniess extended pursuant to Section 4.3.

Renewsals. Upon its scheduled expiration date, this Agreement

shall be automatically renewed for successive one year periods upl«s thg Licensee
or Subcontractor provides not less than sixty (60) days’ prior written notice of non-
renewal or uniess sooner terminated as provided herein.

.5.



44  Termination for Cause by Licensee Each of the ‘cilowirg
2vents snall constitute a default oy 'ne Subcaentractor under this Agreement and srail
2nttie the Licensee to terminate this Agreement mmediately with written notice to the
Succentractor (specifying tre reasons Perefar) without any further obligation =r

acity "o the Subcontractor ‘subject 10 Section 2 ~ereof ‘or all amounts accrued but
.mcaid through the termiration date)

a) The material oreach of this Agreement by ‘re
Subcontractor, or a failure by the Subcontractor 1o
perform the duties required under this Agreement. or any
act or omussion by the Subcontractor causing any
material injury to the Licensee; or

(b) The Subcontractor's dissolution, liquidation, bankruptcy
or insoivency, including (i) the filing of a voluntary or
nvoluntary petition seeking liquidation, reorganization,
arrangement or a readjustment, in any form, of its debts
under any federal or state bankruptcy, inscivency or
similar law: or (ii) the making of any assignment for the
benefit of its creditors.

45 Termination for Cause by Subcontractor. Each of the
following events shail constitute a defauit by the Licensee under this Agreement and
shall entitle the Subcontractor to terminate this Agreement immediately with written
notice to the Licensee (specifying the reasons therefor), without any further obligation
or liability to the Licensee (subject to Section 3 hereof for amounts accrued but
unpaid through the termination date):

(a) The material breach of this Agreement by the Licensee
which has continued for a period of thirty (30) days after
the Licensee’s receipt of written notice thereof from the
Subcontractor, or

(b) Licensee's dissoiution, liquidation, bankruptcy or
insolvency, including (i) the filing of a voluntary or
involuntary petition seeking liquidation, reorganization,
arrangement or a readjustment, in any form, of its debts
under any federal or state bankruptcy, inscivency or
similar law; or (i) the making of any assignment for the
benefit of its creditors.



43 Termination Without Cause This Agreement may ze
'erminated without cause upon the express musual written consent of the Licensee
and the Subcontractor which consent shail ~ot be unreasonably withheld

3 IABILITY.
31 Subcontractor's Liability. The Subcontractor shail indemnify.

lefend and ncid ~armiess the Licensee and any of its officers. directors. empicyees
or affiliates against any damages incurred by reason of the Subcontractor's
misconduct or negligence.

52 Licensee's Liability The Licensee shail indemnify, defend and

nold harmiess the Subcontractor and any of its officers, directors, employees aor
affiliates against any damages incurred by reason of the Licensee's misconduct or
negligence.

53 Limitations on Liability Notwithstanding any liability imposed
upon the Licensee or the Subcontractor pursuant to other agreements between them,
in no event will ether party hereto be liable to the other party under this Agreement
for any indirect, special, incidental or consequential losses or damages, including,
without limitation, loss of revenue, 1088 of customers, or clients, loss of goodwill or
loss of profits arising in any manner from this Agreement and the performance or
nonperformance of obligations hereunder.

6.  GENERAL PROVISIONS

!
6.1 Entire Agreement This Agreement constitutes the full and
entire understanding and agreement among the parties with regard to the subjects
hereof.

! ) : jong. This Agreement may be
terminated, amendod modtﬂod and supphmontod only by written agreement,
specifically referring to this Agreement, signed by the parties hereto.

6.3 NoAgency Atnotime shail either party have authority to make
any contracts or commitments on behalf of or as an agent for the other party.

8.4 Neo.ointVenture. Nothing in this Agreement shall be construed
to make the Licensee and the Subcontractor joint venturers or to impose on either of
them any liability as such.



33 Choice of Law Tmis Agreement shall be goverred oy and
zonstrued under the 'aws of the State of New vark without "eference to tre chaice
~f ‘aw orinciples thereof

55 Successors and Assigns ~he orovisions shall \nure to ‘re

cerefit 2f and Ce cinaing upon. the successors and assigns of the parties nereto

This Agraemant may "ot pe assigned or subcontracted by either party withcut the
2xpress ~ritten consent of the other party (which consent may be withheid for any
-eason) and the giving of such consent shail not relieve the assigning or
subcontracting party of its obligations hereunder. Nothing in this Agreement, express
or implied. s intended to confer upon any party, other than the parties hereto and
'heir respective successors and assigns, any rnights, remedies, obligations or liabilities
under or by reason of this Agreement.

6.7 Noticeg All notices and other communications required or
cermitted hereunder shail be in writing and shail be deemed effective upon personal
delivery or mailing by registered or certified mail. return receipt requested, postage
prepaid, addressed to:

(a) if to Licensee:

575 Madison Avenue, Third Floor
New York, NY 10022

Attention: Howard Miistein
Telecopy No. 212-891-7224

With a copy (which shail not constitute notice) to:

Constantine & Partners

909 Third Avenue

New York, NY 10022
Attention: Eliot Spitzer, Esq.
Telecopy No. 212-350-2701

(b)  if to Subcontractor:

¢/a RCN Corporation

105 Camegie Center
Princeton, NJ 08540

c/o David C. McCourt
Telecopy No. 609-734-3808

.8.



with ccoies arich srail not consutute notice) o

c/o RCN Cerpeoration

Legal Departrent

105 Carnegie Cenrter
Princeton NJ 0854(

c/o0 General Counse!l
Telecopy No 509-734.3830

and to:

Swidler & Berlin, Chtd.

3000 K Street, N.W.
Washington, DC 20007
Attention: Jean L. Kiddoo
Telecopy No. 202-424-7645

or at such other address as the parties to one another in a notice given pursuant to
this Section.

6.8 Headings Not Part of Agreement. The Headings and titles

contained in this Agreement are for convenience only and shail not constitute any
part of the Agreement reached between the Licensee and Subcontractor.



IN WITNESS WHEREQF 'ne caries nave caused this Agreement 0 ze

2xecuted oy thewr respective duly authrerzea >ficers as of the date ndicated on ‘he

‘rst page of this Agreement.

159484 138

Licensese:

Subcontractor:

FREEDOM NEW YO .C.

By:
Name: ars vm

Title: Tresident

-10 -
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